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THE NEXT STEP:
UNIFORM RULES FOR THE COURTS OF APPEALS
MILTON D. GREEN*

The adoption of the Federal Rules of Civil Procedure in 1938 may
be regarded as one of the great landmarks of procedural reform
in the United States. The many innovations and improvements
over prior practice which were effected are well known. Not the
least of these was the achievement of uniformity of procedure in all
of the federal district courts of the United States, replacing the
chaotic confusion which had existed under the Conformity Act.'
Although the Federal Rules were addressed primarily to practice
and procedure in the district courts, they also dealt with certain
aspects of appellate practice. This was inevitable. As Professor
Sunderland has said, "Everything done in a court of appeal is the
result of something done in the court below. ' 2 Consequently the
rules for the district courts quite properly provided for such matters
as laying a foundation for review, preparation of the record, and the
mechanics of transferring the case to the reviewing court.3 As in the
case of the rules relating to trial court procedure, these rules regarding appellate practice brought nation-wide uniformity, but they
did much more. Until the advent of the new rules appellate practice
in the federal courts was "one of the most complicated and troublesome procedures in all the history of jurisprudence . . .unbelievably

technical and expensive, full of pitfalls and dangers to the unwary,
and needlessly burdensome to litigants, to attorneys and to the
courts. ' 4 The new rules cut through technicalities, simplified, modern* Professor of Law at New York University School of Law and Associate
Director of the Institute of Judicial Administration.
1. "[T]he practice, pleadings, and forms and modes of proceeding in other
than equity and admiralty causes in the circuit and district courts of the

United States shall conform, as near as may be, to the practice . . . existing

at the time in like causes in the courts of record of the State within which
such circuit or district courts are held. . .

."

17 Stat. 196, 197 (1872).

Judge

Dobie, writing after the act had been in effect for more than fifty years, said
the administration of the act had "resulted in a mixture of conflicting decisions, which have served to cloud the whole subject in hideous confusion and
shifting uncertainty." DOiE, FEDERAL PRocEsuRE 585 (1928).

2. Sunderland, Improvement of Appellate Procedure, 26 IowA L. REv. 3
(1940).
3. The following Rules of Civil Procedure directly affect the appellate
process: Rule 46 (making exceptions unnecessary), Rule 61 (harmless error),
Rule 62 (stay of proceedings to enforce judgment), Rule 73 (outlining in
detail the steps to transfer the case to a court of appeals), Rule 74 (abolishing
the old practice of summons and severance), Rule 75 (abolishing the old bill
of exceptions, assignments of error, and prescribing the content of the record
on appeal), and Rule 76 (providing for an agreed statement of the record on
appeal).

4. Parker, Improving Appellate Methods, 25 N.Y.U.L. REv. 1,3 (1950).
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ized and reduced the number of jurisdictional steps for the perfecting
of an appeal to one-the filing of a notice of appeal. Failure to take
any of the other steps, or mistakes made along the way, were no
longer fatal.5 Thus a great step forward was taken in the simplification of the appellate process-at least in the district courts.6
In certain types of cases, relatively rare, an appeal may be taken
from the district court directly to the Supreme Court of the United
States. 7 In such cases the appeal is governed by the Rules of the
Supreme Court.8 In the overwhelming majority of cases, however,
an appeal from a district court is taken to the appropriate court of
appeals. 9 It is at this point that an anomalous phenomenon is encountered. Although the federal rules prescribe a procedure which
is uniform throughout the United States for the preliminary steps
in the appeal, one finds that upon entering the court of appeals a
set of rules takes over which differs from the rules in each of the
other ten circuits. In other words, each of the eleven courts of
appeals has its own set of rules, and no two are alike.
If procedural uniformity is a virtue in the district courts there
appears to be no good reason why it should not also be a virtue in
the courts of appeals. The arguments in support of uniformity are
the same. They are four in number. In the first place, uniformity
will ease the burden of the lawyer who practices in several circuits,
and also of the judge who may be a visitor in other circuits. It is
quite true that this argument is not as strong in the case of the courts
of appeals as it is in the district courts. There are fewer courts of
appeals and fewer lawyers who practice in more than one circuit.
The problem, however, is not academic, and the chances are that it
will increase rather than diminish. 0 In the second place, in order to
also Clark, The Proposed Federal Rules of Civil Procedure, 22 A.B.A.J. 447,
450 (1936).
5. FED. R. Civ. P. 73 (a).
6. Ilsen & Hone, Federal Appellate Practice as Affected by the New Rules
of Civil Procedure,24 MiNN. L. Rsv. 1 (1939); Parker, supra note 4; Sunderland, supra note 2.
7. Such direct appeals are allowed from decisions invalidating Acts of
Congress, 28 U.S.C. § 1252 (1958), and from decisions of three-judge courts,
28 U.S.C. § 1253 (1958).

8. FED.R. Civ. P. 72.
9. "The courts of appeals shall have jurisdiction of appeals from all final
decisions of the district courts of the United States ... except where a direct
review may be had in the Supreme Court." 28 U.S.C. § 1291 (1958). Appeals
from interlocutory decisions of the district courts are covered by 28 U.S.C.
§ 1292, and § 1294 provides that "appeals from reviewable decisions of the
district . ..courts shall be taken to the courts of appeals as follows: (1)
From a district court of the United States to the court of appeals for the
circuit embracing the district ....
"

10. "To the present day lawyer appearances before courts of appeal in
circuits other than that of his residence are no longer so rare as to provoke
awe and envy from his fellow members of the local Bar. This is due to many
factors, including the growth in transitory actions, the selection by the
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achieve uniformity the competing rules of the various circuits must
be scrutinized, which should result in the elimination of outmoded
methods and the adoption of the most up-to-date procedure. In the
third place, and this is really a by-product of the second, in the reevaluation process it is quite likely that new and better procedures
will emerge. Finally, the uniform establishment of modern methods
in appellate practice will inevitably result in increased efficiency and
decreased costs."
It may be argued that the strait-jacket of uniformity should not be
imposed upon the courts of appeals-that they should be free to adopt
whatever rules they deem best suited to their particular needs. The
same argument could be advanced in behalf of the district courts.
As a matter of fact the Rules of Civil Procedure did contemplate the
exercise of rule-making power by the various district courts but only
to an extent compatible with the uniform rules.'2 In like manner,
any set of uniform rules for the courts of appeals should contain a
provision recognizing the rule-making power in the individual courts
of appeal where not in conflict with the uniform rules. The area of
autonomy of the individual courts in this respect may be a disputable
subject. Certainly it would include such matters as internal court
administration, court officers and attaches, operation of the library,
terms and sessions of the court, and perhaps others. These are intramural affairs in which a degree of flexibility is desirable due to
great differences in the various circuits regarding area, volume of
business, and the number of judges constituting the court.13 These
are also matters in which the members of the bar have only an
indirect interest.
The uniformity which is earnestly suggested is in relation to the
Government as well as private litigants of different forums, and, of course,
the improvement in transportation facilities." Short, Traveling the Circuits,
28 U.S.C.A. United States Courts of Appeals Rules 1 (1956).
11. Dean, Proposed Rule for Hearing of Appeals Upon Original Papers, 8
F.R.D. 143 (1948); Dean, Fourth Circuit Rule 10 Reduces Brief Printing Costs,
26 J. Amv. Jim. Soc'y 148 (1943); Mize, Reduction of Costs on Appeal to the
Circuit Court of Appeals, 18 Mss. L.J. 538 (1947); Parker, supra note 4.
12. FED. R. Civ. P. 83 provides: "Each district court by action of a majority
of the judges thereof may from time to time make and amend rules governing
its practice not inconsistent with these rules.... In all cases not provided for
by rule, the district courts may regulate their practice in any manner not
inconsistent with these rules."
13. The geographical area of the circuits exhibits tremendous variations.
The smallest circuit is the District of Columbia, the largest is the Ninth
Circuit which embraces ten states, and in between there are circuits which
embrace three states (2d, and 7th), four states (3d, and 6th), five states
(1st, and 4th), six states (10th), and seven states (5th, and 8th). 28 U.S.C.
§41 (1958).
The number of judges constituting the court shows considerable variation
among the circuits: three judges (1st, and 4th), five judges (10th), six
judges (2d, 6th, and 7th), seven judges (3d, 5th, and 8th), and nine judges

(D.C., and 9th). 28 U.S.C. § 44 (1958).
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rules of practice and procedure which directly affect the members of
the bar practicing before the courts. These are the rules which govern
appellate advocacy. In the interests of efficiency and economy there
is no good reason for retaining heterogeneity. In an article which
14
Mr.
appears as a preface to the rules of the courts of appeals
Charles F. Short, Jr., of the Chicago Bar, notes a tendency toward
uniformity during the past several years. 15 He states, however, that
"unfortunately for the busy practitioner, the degree of uniformity
between the circuits has not been sufficient for him to rely upon
merely knowing the rules of the circuit in which he maintains his
office."' 16 Mr. Short has made a valuable contribution in his
analysis of the rules by pointing out similarities and dissimilarities
among the circuits. 7 His purpose, apparently, is confined to an effort
to make the bar aware of the differences. 18 The purpose of the
present article, on the other hand, is to carry the analysis a little
further, bring it up to date,'9 and make a frank plea for uniformity.
Because of the fact that there is nothing approaching uniformity in
the number of rules in the various circuits, 20 not to mention numbering, the present analysis will undertake to treat the rules according
to subject matter, in chronological order, reserving for discussion at
21
the end a group of miscellaneous rules dealing with special subjects.

14. Short, supranote 10.
15. Id. at 5.
16. Ibid.
17. Id. at 6.
18. Ibid. On page 6 Mr. Short states: "These tables are not meant to be all
inclusive or in any sense a short-cut to be used by one dashing from circuit
to circuit, but they do emphasize that the requirements vary in the different
circuits. No attempt has been made to prepare tables comparing all the
rules of the various circuits, but on the contrary, the ones selected are used
as examples." The concluding sentence of his article (p. 22) is: "Read the
rules, study the rules, and know the rules."
19. The Short article was published in 1956. Since then there have been
numerous amendments in the rules of most of the circuits: in the District of
Columbia the rules were amended five times in 1957, three times in 1958,
three times in 1959, and five times in 1960; in the Second Circuit the rules
were amended once in 1957, once in 1959, and three times in 1960; in the
Third Circuit the rules were amended once in 1957, twice in 1958, and once
in 1959; in the Fourth Circuit the rules were amended three times in 1957,
three times in 1959, and twice in 1960; in the Fifth Circuit the rules were
amended once in 1957 and once in 1960; in the Seventh Circuit the rules
were amended twice in 1959 and twice in 1960; in the Eighth Circuit the
rules were amended once in 1959; in the Ninth Circuit the rules were
amended once in 1957, once in 1959, and once in 1960; and in the Tenth
Circuit the rules were amended once in 1959.
20. The number of rules ranges from 29 (in the Second and Eighth Circuits) to 43 (in the District of Columbia, which does not include 23 rules
governing review of cases from the Municipal Court of Appeals for the
District of Columbia).
21. Not included in the present analysis are rules relating to intramural
matters, definitions, dismissal of appeals, physical exhibits, proceedings
in forma pauperis,seamen, and translations.
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ADiISSION TO PRACTICE

Mr. Homer D. Crotty, of the Los Angeles Bar, has made a rather
convincing argument why there should be uniform requirements for
admission to practice in the federal district courts.22 If he is right,
the case for uniform rules for admission to practice in the courts
of appeals should be an a fortiori one.
Each citcuit has its own rule on admission to practice. They range
from brevity to complexity but there is little in the way of uniformity.
No useful purpose would be served by a detailed analysis of the
differences, but variations in the scope of coverage may be observed
by a glance at the accompanying table.
TABLE I
Admission to Practice
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In his 1956 article Mr. Short noted a trend toward uniformity.2 4
He hastened to add, however, that the "unwary lawyer would be at
an extreme disadvantage if he did not know that the rule in the
22. Crotty, Uniform Requirements for Admission to Practice in the Federal

Courts, 17 BAR EXAm. 35 (1948).
23. Short, supranote 10.
24. Id. at 7.
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Second Circuit is that he must maintain an office within the Circuit
in order to be admitted to practice." 25 He further noted other unusual
features in the rules of the Eighth,26 Ninth, 27 Tenth,2 and District of
Columbia Circuits.2 9 Since Mr. Short's article was published five of
the circuits have amended their rules relating to admission to practice,30 but there is still nothing approaching uniformity.
Each state has traditionally exercised the sovereign prerogative of
regulating the admission of lawyers to practice before its courts. The
United States, as the federal sovereign, may likewise exercise such a
prerogative, but the United States is one nation, whatever may be its
geographical subdivisions. Logic dictates that there should be but one
national standard as to the requirements for permission to practice
in the national courts. For present purposes it is not necessary to
press the argument to its logical conclusion. It is enough to say that
upon each of the federal judicial levels convenience would be served
and no great harm would be done if the requirements for admission
to practice were uniform.
PRACTICE
as in the Supreme Court of the
be
the
same
practice
shall
"The
United States, as far as the same shall be applicable." This simple
statement constitutes the rule in two of the circuits.31 Two circuits
make the practice conform to that of the Supreme Court of the
United States "except as otherwise provided in these rules." 32 One
makes the practice conform to the United States Supreme Court except where governed by (a) statute, (b) rule, or (c) by practice
heretofore customarily followed in the circuit.3 Two prescribe the
practice "heretofore customarily followed in this court" where not
fixed by statute or rule.34 One prescribes the procedure which "has
heretofore customarily prevailed" except where "covered by statute
or by a rule of this court or of the Supreme Court. '35 One refers
merely to the Federal Rules of Civil and Criminal Procedure, 36 and
25. Id. at 8. This requirement was eliminated by an amendment of the rule
in 1957.
26. Id. at 9.
27. Id. at 9.
28. Id. at 8.
29. Id. at 8: "Most lawyers practicing elsewhere would be amazed to learn
that in the District of Columbia Circuit, an applicant for admission is
required to send any 'matter which may tend to reflect adversely upon his
fitness as a member of the Bar' in to the Court not less than two weeks in
advance of his application for admission."
30. The Second, Fourth, Sixth, Eighth, and the District of Columbia.
31. The Fourth and Ninth.
32. The District of Columbia and the Tenth.
33. The First.
34. The Third and Fifth.
35. The Eighth.
36. The Sixth.
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two have no specific rule on the subject. 7
From the standpoint of a visiting lawyer (or judge) from another
circuit the present situation is undesirable. Not more than two
circuits have the same rule. And just how does a visitor go about
the task of ascertaining the practice "heretofore customarily followed
in this court?" 38 And how does one go about the task of ascertaining
39
the practice when there is no rule on the subject?
MOTION PRACTICE

The only respect in which there is uniformity in the rules relating
to motion practice is the requirement that all motions must be in
writing.40 Seven circuits specify in varying detail the formal requirements of motions. Six circuits provide for an answer and two
circuits permit a reply. The rules of three circuits permit oral argument, the rules of five prohibit it, and the rules of three are silent on
the subject. The accompanying table indicates the major differences. 41
TABLE II
Motion Practice
CD
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CIR.
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4th
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7th
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37. The Second and Seventh.
38. This is the guidepost (with minor variations) in four of the eleven
circuits.
39. This is the situation in two circuits.
40. Some of the rules provide for oral motions under specified circumstances.
41. It does not reflect such matters as signing, number of copies, "procedural
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PROCESS

"All process of this court shall be in the name of the President of
the United States, and shall be in the like form and attested in the
same manner as process of the Supreme Court of the United States."
This is the rule in seven of the eleven circuit courts.42 Two circuits
simply provide: "Writs and process of this court shall be under the
seal of the Court and signed by the clerk." 43 The rule of the First
Circuit states: "All process of this court shall be in the name of the
President of the United States." 44 The Third Circuit, in addition to
providing that process shall be in the name of the President, requires
that it "shall contain the given names, as well as the surnames, of the
'45
parties.
Process could perhaps be regarded as an intramural matter, but
it is fundamental since it relates to acquiring jurisdiction over the
parties. It is curious that, although there is a clear majority, there
is not unanimity among the circuits on this basic point.
BOND ON APPEAL

The filing of a bond for costs on appeal is a matter thoroughly
covered by the Federal Rules of Civil Procedure. 46 The bond must be
filed in the district court with the notice of appeal. It is not, however, a jurisdictional step affecting the validity of the appeal. 47 Consequently failure to file a bond on time or filing an insufficient bond
are correctable defects in the district court. 48 Even after the action
is docketed in the appellate court the rule provides: "After the
action is so docketed, application to file a bond may be made only
with the appellate court." 49 In view of the above it would seem
superfluous for the rules of the circuit courts to make any provisions
for appeal bonds except, perhaps, a provision relating to applications
to file "late" bonds after the case had been docketed in the appellate
court. Nevertheless, five out of eleven circuits still have rules relating
to appeal bonds, although they merely refer to the procedure pre50
scribed by the Federal Rules of Civil Procedure.
motions", "agreed motions", motions to affirm or dismiss, or motions for

relief pending appeal.

42. D.C. CiR. R. 8; 2D Cm. R. 7; 4TH Cm. R. 8; 5TH Cm. R. 9; 7TH Cm. R. 8(b);
9TH CiR. R. 9; 10TH Cm. R. 9.

43. The Sixth and Eighth.
44. lsT CiR. R. 9 (2).

45. 3D Cm. R. 10 (3).

46. FED. R. CIv. P. 73 (c),(d),(e),(f).
47. FED. R. Civ. P. 73 (a).
48. FED. R. Civ. P. 73 (e).
49. Ibid.
50. D.C. CIR. R. 10; 2D Cm. R. 10; 3D Cm. R. 13; 8TH CiR. R. 20; 10TH CM. R.

11. The Fourth Circuit has no rule on the subject, but it is covered in "Directions for Taking and Prosecuting Appeals" which is an appendix to the rules.
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DOCKETING THE APPEAL

The time within which the record must be filed and the case
docketed in the appellate court in both civil 5l and criminal 52 cases
is governed by the rules of the district court. The only important
respect in which the practice differs in the two types of cases is
that in criminal appeals there is no cut-off time beyond which an
extension is possible and the application for an extension may be
made to the district court or the appellate court or a judge thereof.
This would seem to be an adequate coverage of the subject. Notwithstanding which, the Ninth Circuit is the only one which did not
undertake to draft a rule of its own. Seven circuits have rules
which, in varying phraseology, refer to the rules of the district court. 53
The Fourth Circuit, in Rule 30, refers to the district court rules in
54
criminal cases, but in Rule 11 spells out the time in civil cases.
The Tenth Circuit also spells out the time but then appends the
addendum, "See also Federal Rules of Civil Procedure, rule 73 (a),
(g) .", The most curious combination of rules on the subject is found

in the Fifth Circuit which, in Rule 10, makes a blanket adoption of
some of the Federal Rules of Civil Procedure (including Rule 73),
but in Rule 13 provides that "Appeals in criminal cases are governed
by the rules made by the Supreme Court touching practice and procedure in such cases," and then in Rule 16 goes on to say "It shall be
the duty of the appellant to docket the case and file the record thereof
with the clerk of this court by or before the return day, whether in
vacation or in term time." The meaning of the last quoted language
is not altogether clear, but it strongly suggests the procedure of an
earlier era when review of actions at law was not accomplished by
appeal but by writ of error.
REcoRD oN APPEAL

In order for an appellate court to perform its function it must
be furnished with a record of the proceedings in the court below. At
51. FED. R. Civ. P. 73(g), which provides in part: "The record on appeal...

shall be filed with the appellate court and the appeal there docketed within
40 days from the date of filing the notice of appeal . . . . In all cases the
district court in its discretion and with or without formal motion or notice
may extend the time. . . but the district court shall not extend the time to
a day more than 90 days from the date of filing the first notice of appeal."

52. FED. R. Camv. P. 39 (c) also specifies a 40 day limit from the date of
filing of the notice of appeal, but it contains the following provision which
differs from the rule in civil cases: "In all cases the district court or the appellate court or, if the appellate court is not in session, any judge thereof may
for cause shown extend the time for filing and docketing."
53. D.C. CIm. R. 13; 1sT CiR. R. 21; 2D Cm.R. 14; 3D CiR. R. 21; 6TH CIR. R. 14;
7TH CiR. R. 15; 8TH CIm. R. 7.
54. The time is, of course, the same as prescribed by FED. R. CirV. P. 73 (g),
but there is no reference to the rule.
55. 10TH CI. R. 15.
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common law the record consisted of the writ, pleadings, verdict and
judgment. It did not include the evidence nor the various rulings of
the court during the course of the trial. If these matters were important to the appeal they had to be incorporated into the record.
The traditional method of doing this was by a bill of exceptions, which
was settled and certified by the trial judge. 56 The procedure for
preparing and setting a bill of exceptions was fairly technical. Moreover, it was often difficult to determine whether a particular item
(such as an exhibit to a pleading or a stipulation) belonged in the
record proper or the bill of exceptions, and errors of this nature
57
frequently resulted in dismissal of appeals.
The Federal Rules of Civil Procedure eliminated these and other
technicalities and provided a simple but comprehensive procedure for
preparation of the record. 58 The district court rules do contemplate,
however, that the courts of appeals may make supplementary rules
respecting certain aspects of the record: (1) requiring an extra copy, 59
(2) withholding or imposing costs for including unnecessary material, 60
02
(3) correcting or supplementing the record,6' (4) printing the record,
and (5) providing for the transmission of the original papers in lieu
of copies. 63 The same simplified procedure has been incorporated for
appeals in criminal cases.6
As a matter of logic and common sense the preparation of the
record is a function of the court in which the trial was held. Uniformity and simplicity now exist in the district courts. Except as to
matters which occur after the case is docketed in the appellate court
there is no occasion for a duplication of rules on the subject. It is
gratifying to note that the courts of appeals have substantially
adopted this philosophy. In ten of the eleven circuits there are rules
taking advantage of the option afforded in Rule 75 (o) of the Federal
Rules of Civil Procedure and specifying that the appeal shall be heard
on the original papers. 65 This procedure results in a substantial saving
56. Suydam v. Williamson, 61 U.S. (20 How.) 427 (1857).
57. Copper River & Nw. Ry. v. Reeder, 211 Fed. 280 (9th Cir. 1914).
58. FED. R. Civ. P. 75.
59. FED. R. Civ. P. 75 (b), (g).
60. FED. R. Civ. P. 75 (e).
61. FED. R. Civ. P. 75 (h).
62. FED. R. Civ. P. 75(1).
63. FED. R. Ci. P. 75 (o).
64. FED. R. Camvr. P. 39(b), which provides: "(1) Preparation and Form.
The rules and practice governing the preparation and form of the record on
appeal in civil actions shall apply to the record on appeal in all criminal
proceedings, except as otherwise provided in these rules.
"(2) Use of Typewritten Record. The court of appeals may dispense with
the printing of the record on appeal and review the proceedings on the typewritten record."
65. The lone dissenter is the Fifth Circuit which has no express rule on the
subject. It does, however, in Rule 10, adopt by express reference a number
of the Rules of Civil Procedure, including Rule 75.
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in the cost of preparing copies. 66 Notwithstanding the uniformity
among the circuits on the basic proposition involved, there is considerable variety in implementation. 67 Standardization of the appellate
court rules to synchronize with those of the district courts seems
clearly indicated.
PRNTING THE RECORD
It would be unreasonable to assume that a multi-judge appellate
court could function efficiently with only one copy of the record.
Consequently, it has been customary to require the record to be
printed so that each judge and lawyer may have an individual copy
of his own. Although convenience is thereby served, there are two
things wrong with the system. In the first place it is expensive, and
in the second place it can be inefficient since frequently the record
contains much more than is necessary for an adequate review of the
points raised by the appeal.
Advocates of reform argued that only after the brief was written
could it be determined how much of the record was necessary to
document it. The logic of this position has stimulated a trend to
streamline or dispense with the printed record. Although four
68
circuits adhere to the requirement of a separately printed record,
two circuits provide for separate appendices to the brief of the
respective parties, containing so much of the record as each deems
essential,6 9 one circuit provides for a joint appendix,7 0 and four provide for separate appendices but permit.'a joint one.7 1 As might be
expected, a certain amount of disagreement exists as to the value
of -theiappendix method, and as to whether, if desirable, the appendix should be joint or separate.7 2 It is hot the purpose of the
present paper to enter into a discussion of the merits or demerits of a
particular system, but to indicate the lack of uniformity which is
66. See articles cited in note 11 supra.
67. Rule 12 of the District of Columbia requires the transcript of the
evidence to be filed with the district court within 20 days from the notice
of appeal; a number of the circuits go into detail in matters of binding,
prefaces, indices, pagination, and names of parties and attorneys (7m CiR.
R. 12; 8TH CiR. R. 8; 9TH CIR. R. 10; 10TH CiR. R. 14); and the Ninth (Rule 10)
requires an original and two copies of the transcript.
68. 5TH CiR. R. 23; 8TH Cm. R. 10 (but appellee may file a supplement);
9TH CiR. R. 17; 10TH CiR. R. 16.
69. 1ST Cnm. R. 24; 4TH Cm. R. 10.

70. D.C. CiR. R. 16.

3D Cm. R. 24; 6TH Cm. R. 16; 7TH Cm. R. 16.
72. Belknap, The New Rules of the Court of Appeals for the Seventh Circuit,
45 ILL. B.J. 74 (1956); Koch, Suggestions to Attorneys Concerning Appellate

71. 2D Cm. R. 15;

Rules and Practice, 11 F.R.D. 117 (1952); Longsdorf, Record on Appeal in

Civil Cases in Federal Courts-An Analysis of Methods, 26 J. AM. Jul. Soc'y
179 (1943); Parker, Improving Appellate Methods, 25 N.Y.U.L. REv. 1 (1950);
Reuss, Practice and Procedure in the United States Court of Appeals for the
Sixth Circuit,18 U. CiNc. L. Rav. 121 (1949).
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illustrated by the accompanying table. In addition to the fact that
there is not even agreement by a majority of the circuits as to
method, there are many variations in detail such as the responsibility
for preparing the record (the parties or the clerk) or whether the
testimony may or must be reduced to narrative form. A concentrated
comparative study of the methods now in use might well lead to
agreement upon the best method or even to the development of a
better method than any now in use.
Before leaving the record there is one additional matter deserving
mention-the question of format. This, of course, applies to briefs
as well as records. All of the circuits except one make provision
for printed briefs and records. The Tenth Circuit specifies only the
offset duplicating process. 73 Two circuits restrict the method to
printing, except in cases prosecuted in forma pauperis.74 All the
others permit a less expensive alternative method. All circuits except three specify in detail the size of paper, size of type and margins.
The Fourth,7 5 Eighth,7 6 and Ninth 77 incorporate the format prescribed
by the rules of the United States Supreme Court. It would seem that
they have adopted the simplest method since the Federal Rules of
Civil Procedure provide,7 8 "the type, paper, and dimensions of
printed matter in the court of appeals shall conform to the Rules of
79
the Supreme Court relating to records on appeal to that court."

Separate record

TABLE III
PrintingThe Record
CIRCUITS
5th
8th
9th

Separate appendices

1st

Joint appendix

D.C.

Separate appendices but joint
permitted

2nd

73.

RULE

17.

10th

4th

TOTAL
4
2

1

3rd

6th

7th

4

74. 4TH Cm. R. 13; 9TH Cm. R. 19.
75. RuLE 13.
76. RuLE 12.
77. RuLE 19.
78. FED. R. Civ. P. 75(1).
79. The quoted portion of the rule applies only to printing. Another portion
of the rule provides 'What part of the record on appeal filed in the appellate
court shall be printed and the manner of the printing and the supervision
thereof shall be as prescribed in the rules of the court to which the appeal
is taken."
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• STATEMENT OF POINTS

One of the reforms accomplished by the Federal Rules of Civil
80
Procedure was the abolition of the old assignment of errors. This
was a formal document required to be filed at the time the appeal was
docketed, specifying the errors allegedly committed by the trial
court. It was, in a sense, the counterpart of the complaint in the lower
court, and the appellate court would not consider any error which
was not set forth in this document. In actual practice the assignment
of errors became largely a formality and served no useful purpose.
Lawyers customarily included in the assignment every conceivable
error which, upon further study, might turn out to have some merit.
Most of the alleged errors were abandoned and not argued in the
brief. Realization of this fact prompted the development of the
newer practice by which the errors relied upon are specified in the
brief. It is only where the appellant orders merely a partial transcript of the evidence in the district court that he must file with his
order "a concise statement of the points on which he intends to rely
on the appeal." The purpose of this requirement is, of course, to give
notice to the appellee so that he can order other portions of the
record if he believes them essential to a consideration of the specified
points. Thus, the uniform rules for the district courts adequately
cover the subject and eliminate or abolish the old assignment of
errors.
Notwithstanding the reform described in the preceding paragraph,
four of the eleven circuits still require the filing of a document cor8
responding to the old assignment of errors. ' A lawyer from one of
the other seven circuits might very well be embarrassed by this outmoded requirement.
BRIEFS

From the standpoint of counsel, the brief is the heart of the appeal.
It is primarily through his brief that the appellate advocate hopes
to persuade the court to decide in favor of his client's cause. Counsel
generally recognize the importance of the organization of the brief
and compliance with the rules of the court in which it is to be filed.
80. FED. R. Civ. P. 75 (d).
81. The Tenth Circuit, Rule 16, provides: "Unless a concise statement of
the points on which he intends to rely has been filed in the district court ...
he shall also serve and file with his designation of the parts of the record to
be reproduced a concise statement of the points on which he intends to rely."
The Ninth Circuit, Rule 17(6), provides: "In all cases . . . the appellant or
petitioner, upon the filing of the record in this court, shall fie with the
clerk a concise statement of the points on which he intends to rely." In the
District of Columbia (Rule 15) and the First Circuit (Rule 24(2)) the appellant must file such a "statement of points" within 10 days after docketing
the case in the appellate court "unless he has filed a statement of points in
the District Court."
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It would be a great convenience, however, if the requirements of
the several circuits were the same so that he would not have to
depart from established habit patterns when he argues causes in
circuits other than his own.
An analysis of the rules relating to briefs in the several circuits
is difficult because they are so diverse in coverage as well as content.
The accompanying table, although not exhaustive, represents an
attempt to depict differences and similarities in regard to some of
the major matters treated by the rules. Even a cursory glance at it
will indicate that there is little in the way of uniformity. The
only points upon which there is even a majority view are the
TABLE IV
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(2)
(3)
(4)

By Friday preceding oral argument
30 days before term to which the case is docketed for hearing
10 days before the term
3 days before argument
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following: number of copies of appellant's brief (six circuits specify
20); time for filing appellant's brief (seven circuits specify 30 days);
maximum length of appellee's brief (six circuits specify 50 pages);
and number of copies of appellee's brief (six circuits specify 20).
Two circuits even prescribe the colors to be used on the covers of the
various briefs, and they -are in conflict.
ORAL ARGUMENT

Although there is some diversity in the rules in relation to oral
argument there is a clear trend towards uniformity. The accompanying table merely indicates the situation in regard to two aspects of
oral argument, but it shows a majority view in each case.

CIRCUIT
D.C.
1st
2nd

TABLE V
Oral Argument
PROVISIONS
RULE
FOR WAIVER
19
yes
28
no
23
no

MAXIMUM TIME
30 min. (1)
60 min.
45 min. (2)

3rd

31

yes

45 min. (3)

4th

15

no

60 min. (3)

5th

25

no

30 min. (3)

6th

20

yes

45 min. (3)

7th

21

yes

45 min. (3)

8th

13

no

45 min. (4)

9th

20

yes

45 min. (4)

10th

20
no
45 min. (3)
(1) Extra time (15 min.) allowed on prior written motion.
(2) "Such time as [the court] considers adequate, but no more than
45 minutes on each side unless leave is obtained before argument
begins."
(3) Extra time allowed by special leave of court.
(4) Certain cases limited to 30 minutes; special leave to extend time
may be granted.

REHEARiNG

The time within which a petition for rehearing may be filed varies
from fifteen to thirty days but there is no majority rule.8 The number
of copies required varies from twenty to thirty, but again there is, no
82. Fifteen days: D.C. CIR. R. 26; 1ST CIm. R. 31; 2D CI. R. 25; 3D Cm. R. 33
7TH CI. R. 25. Twenty days: 6TH Cm. R. 22; 8TH Cm. R. 15; 10TH CI. R. 24.
Twenty-one days: 5TH CIR. R. 29. Thirty days: 4TH CIi. R. 19; -9TH CIR. R. 23.
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majority rule. 83 An answer to a petition for rehearing is permitted
85
in two circuits, 84 not permitted in eight circuits, and in one circuit
86
the rule is silent. Except for the Fourth Circuit, in which the rule
is silent,8 7 all circuits are unanimous in the position that oral argument
on a petition for rehearing will not be permitted. 88
COSTS

Litigation is expensive.P A party who prosecutes a case to a successful conclusion understandably feels that in addition to the recovery which was justly due him he igentitled to his expenses. This
expectation may be substantially realized in England, where counsel
fees are recoverable, 90 but in this country the successful litigant
recovers only certain items of his expenses which are taxed as costs.
Diversity as to costs and the manner in which they are determined
is to be expected in the state courts, but certainly uniformity may
be expected within the same court system. This is not true, however,
in the various courts of appeals in the several circuits. In only three
circuits is there a specific provision that the expense of obtaining the
91
transcript in the lower court is a taxable cost. The actual cost of
printing the record is recoverable in two circuits. 92 The actual cost
93
of printing briefs and appendices is recoverable in four circuits.
Only five circuits incorporate in their rules relating to costs the
schedule of clerk's fees prescribed by the Judicial Conference of the
United States. 94 In the Sixth Circuit the rule provides that "the cost
of printing briefs and the cost of stenographers' transcripts are not
taxable but premiums for surety company bonds paid by a litigant
to preserve rights and save him from loss under court order pending
83. Twenty copies: 5TH Cm. R. 29; 6TH Ca. R. 22; 8TH CIR. R. 15; 9TH Cm.

R. 23; 10TH Cm. R. 24. Twenty-four copies: 2D CIR. R. 25. Twenty-five copies:
D.C. CIR. R.26; 1ST Cm. R. 31. Thirty copies: 7TH CIR. R. 25. No specific provision: Third and Fourth Circuits.
84. D.C. Cm. R. 26; 7TH Cm. R. 25.
85. 1ST Cm. R. 31; 2D Cm. R. 25 (except by order of the court); 4TH CI. R.
19; 5TH Cm. R. 29; 6TH Cm. R. 22; 8TH Cm. R. 15; 9TH CIR. R. 23; 10TH Cm. R. 24.
86. 3D Cm. R. 33.
87. 4TH CIm. R. 19.

88. Six circuits provide for an exception by special order of the court: 2D

CIR. R. 25; 5TH Cm. R. 29; 6TH Cm. R. 22; 7TH CIm. R. 25; 8TH Cm. R. 15; 10TH

Cm. R. 24.

89. Brand, The Impact of Increased Cost of Litigation, 35 J. Am. JUD. Soc'Y

102 (1951); Nims, The Cost of Justice: A New Approach, 39 A.B.A.J. 455
(1953).

90. Brand, supra note 89.
91. D.C. CIR.R. 20; lsT Cm. R. 33; 5TH Cm. R. 31.
92. 8TH CIR. R. 17; 10TH Cm. R. 26.
93. With a specified maximum rate: D.C. Cm. R. 20; 1ST Cm. R. 33; 4TH
CiR.R. 21. No ceiling: 3D CIR. R.35.
94. D.C. CIm. R. 20; 3D CIR. R. 35; 4TH CIm. R. 21; 6TH CIR. R. 23; 7TH CiR. R. 27.
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or appeal may be taxed as costs against the defeated
litigation
95
party."
The assessment of costs cannot be a purely automatic and mechanical process. The concluding chapter of litigation is not always a
clear win for one party; the case may have been settled, the appeal
may have been frivolous, or the record may have been needlessly
enlarged by the inclusion of irrelevant material. A certain degree
of judicial discretion is indicated, but specific patterns within which
to exercise discretion may be spelled out. The following table, without purporting to be completely comprehensive, indicates the coverage
on some of these matters in the various circuits.
TABLE VI
Costs

CUC

0

0

°

,

.
rn

CIR.

RULE

D.C.

20/23
32/33
26/27
34/35

1st

2nd
3rd

__

x
x

x
x

x
x

x

x

x

x
x
x
x

x
x
x
x

x
x
x
x

x
x

x

x
x

__

9th

20/21
30/31
23/25
26/27
17/21
24/25

10th

25/26

4th
5th
6th
7th
8th

0

x

x
x
x
x

x

x
x
x
x
x
x

___

x.

x

_

x
x
x
x

x

x
x
x
x
x
x
x

SUBSTITUTION OF PARTIES...

The "uniform rules for the district courts -include a simple but
comprehensive rule providing -for the -substitution of parties in the
case of death, incompetency, transfer of interest, and death or separation from office in the case 'of .public officers 96 : There seems to be no
the event redifferent rule should..a~pply
good reason why
-when

-a

95. Rut23(6).
96. FED. R. CX..P. 25.

X

X

X.
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quiring the substitution takes place at the time when the case is in
the appellate court rather than in the district court. Certainly convenience would be served if the rule were the same.
Each of the circuit courts has a rule on the subject. They vary in
length and complexity. In only two circuits do the rules provide that
the procedure shall be in accordance with the Federal Rules of
Civil Procedure. 7 In three others reference is made to the district
court rules but only as applied to public officers, 98 and in the remaining six circuits there is no reference to the Federal Rules of
Civil Procedure. 99
MISCELLANEOUS RULES

The foregoing analysis has concentrated on the rules which have
general applicability regardless of the character of the litigation.
TABLE VII
Miscellaneous and Special Rules
SUBJECT MATTER
Administrative agencies

CIRCUIT AND RULE NUMBER
9. 2
4
.
f
7
1
n"c
38 16 13 18 27 39 13 14

R

fl

27

1A

Admiralty
Bail in criminal cases

35

14

10

11

*

12

10

10 **

34 34
30/
32
28

Bankruptcy
Computation of time
Criminal cases
F:C.C.

34 12
32
33 13
37

10

11

29

11

11

10

25

33/
37 13

10

11 30

13

9

10

24

32

Habeas Corpus
Implementing
28 U.S.C. § 1292(b)
Implementing
28 U.S.C. § 2403
Mandamus
Mandamus & prohibition
N.L.R.B.
Summary appeals
Tax appeals

29

*

38

9

11/
15 25 33 30 11
11
8
9d (2) 35
(2) 1
8

30

22

31

29

29

19

12

13

23
28

27

29
12
38 (3)

19 '35

31
19
38
36

15

12

27
17

28

37

26

29

33

• Usual rules apply, Rule 34.
* Inteiest and damages allowed in admiralty cases, Rule 21 (c).

97. 2DCR. R. 9; 7TH CIR. R. 9.
98. D.C. CiR. R. 28; 3D Cm. R. 28; 4TH Cm. R. 24.
99. 1ST Cm. R. 37; 5TH Cm. R. 19; 6TH Cm. R. 27; 8TH Cm. R. 22; 9TH CIR.
R. 13; 10TH CiR. R. 23.
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There are, of course, rules dealing with particular types of cases,
such as admiralty, bankruptcy and criminal law; with appeals from
administrative agencies; and with particular remedies, such as habeas
corpus, mandamus and prohibition. These, and a few others, have
been gathered together and represented in graphic form in the
accompanying table. No attempt will be made to point out the
similarities and differences among the various circuits. A glance at
the table, however, will show by the blank spaces the circuits which
do not have a rule on a particular subject. Mention should perhaps
be made of two categories appearing in the table. Under the 1958
amendment to the judicial code a court of appeals may, in its discretion, review an interlocutory ruling if the trial judge certifies it
involves a controlling question of law.100 Three circuits have no
rule implementing this provision. The other matter also involves a
section of the judicial code which provides that in a case involving
the constitutionality of an Act of Congress to which the United States
is not a party the fact shall be certified to the Attorney General. 101
Five circuits still do not have any rule implementing this section by
fixing the responsibility for giving the notice and prescribing the
procedure therefor.
CONCLUSION

Until 1938 the federal courts lagged far behind the states in
procedural efficiency. Since then federal practice has served as a
pattern for state reform. The tremendous advance made by the
Federal Rules of Civil Procedure did not come overnight. It was
purchased at the cost of a twenty-five year struggle to repeal the
Conformity Act and invest the Supreme Court with the rule-making
power. It was not until after the death of Senator Walsh, chairman
of the Senate Judiciary Committee and arch foe of the reform, that
enabling legislation was passed. 102 No such difficulties stand in the
way of procedural reform in the courts of appeals. They have long
possessed and frequently exercised the rule-making power.103 There
is nothing to prevent them from bringing about uniformity by
amendment of their own rules. 04 In this task they can be aided by
100. 28 U.S.C. § 1292(b) (1958).
101. 28 U.S.C. § 2403 (1958).
102. The struggle really goes back to 1885, when a bill was introduced in
Congress to repeal the Conformity Act. Reynolds, A National Code of Procedure, 21 Aim. L. REV. 195 (1887). The actual campaign which ultimately
resulted in the reform began in 1910 when President Taft asked Congress to
grant the rule-making power to the Supreme Court. 46 CONG. REc. 24-25
(1910). For an excellent historical account see 2 MooRE, FEDERAL PRAcTicE
311-54 (2d ed. 1948).
103. "The Supreme Court and all courts established by Act of Congress
may from time to time prescribe rules for the conduct of their business" 28.
U.S.C. § 2071 (1958).
104. The only areas in which the rule-making power of the courts of appeals
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10 5
the Judicial Conference of the United States which meets annually.
In the statute creating the conference it is provided:
"The conference shall make a comprehensive survey of the condition of business in the courts of the United States... and shall submit suggestions to the various courts, in the interest of uniformity and
06
expedition of business."
The act creating the conference further provides "The conference
shall also carry on a continuous study of the operation and effect
of the general rules of practice and procedure now or hereafter in
use as prescribed by the Supreme Court for the other courts of the
-107 Pursuant thereto, on April 4, 1960, the Chief
United States ....
Justice appointed six nationally-organized committees to embark
upon a continuing study of the rules with a view toward amendments. 10 8 One of these committees is an Advisory Committee on
Appellate Rules. The congressional grant of power to the conference,
and by it delegated to the committee, would not give the latter power
to propose uniform appellate rules for the courts of appeals to be
promulgated by the Supreme Court.10 9 It is quite possible, however,
that the committee would have authority to study the rules of the
courts of appeals in order to furnish information to the conference
so that it could "submit suggestions" to the courts of appeals "in the
interest of uniformity and expedition of business."
A great step forward was taken in 1938 when, with the adoption
-of the Federal Rules of Civil Procedure, the district courts of the
United States were endowed with the finest set of rules of civil
procedure yet devised. These rules included a substantial amount of
appellate practice. Less than ten years later another significant step
was taken by the adoption of uniform Rules of Criminal Procedure
for the district courts. Are we not now ready for the next step: uniform rules for the United States Courts of Appeals?

is curtailed is (a) in relation to matters already covered by the Federal Rules
of Civil Procedure, and (b) in relation to appeals from the Tax Court. 28
U.S.C. § 2074 (1958) provides: "The Supreme Court shall have the power to
prescribe, and from time to time amend, uniform rules for the filing of
petitions or notices of appeal, the preparation of records, and the practice,
forms, and procedure in the several United States Courts of Appeals in proceedings for review of decisions of the Tax Court of the United States."
105. The Judicial Conference of the United States consists of the Chief Justice of the United States, the chief judge of each circuit, the chief judge of
the Court of Claims, and a district judge from each circuit. 28 U.S.C. § 331
(1958).
106. 28 U.S.C. § 331 (1958).

107. Ibid.
108. See Warren, Address to the ALI, 25 F.R.D. 213, 215-16 (1960); Green,
JudicialAdministration,36 N.Y.U.L. RFv. 161, 163 (1961).
.109. Certainly within the ambit of the committee's authority would be the
power to recommend amendments to the rules of the district courts insofar as
they dealt with appellate practice.

